[image: PI&E 2 col RGB]


[bookmark: _GoBack]Planning and Assessment	IRF19/3767
Gateway determination report


	LGA
	Lake Macquarie City

	PPA 
	Lake Macquarie City Council

	NAME
	Reclassification of various sites from community land 
to operational land, rezoning of various sites and amendment to various planning controls (10 homes, 
0 jobs)

	NUMBER
	PP_2019_LAKEM_001_00

	LEP TO BE AMENDED  
	Lake Macquarie Local Environmental Plan 2014

	ADDRESS
	Item 1 – 9c Albert Street, Edgeworth 
Item 2 – 38C Bayview Street, Warners Bay
Item 3 – 37A Highfields Parade, Highfields
Item 4 – Apex Street, Belmont
Item 5 – Part of 8A Kawara Place, Kahibah
Item 6 – 356 Awaba Road, Toronto
Item 7 – 146C Princeton Avenue, Adamstown Heights
Item 8 – 1A Macquarie Road, Fennell Bay
Item 9 – 36 and 36A Wommara Avenue, Jewells
Item 10 – 6 Tristania Close, Teralba

	DESCRIPTION
	Item 1 – Lot 2 DP506929
Item 2 – Lot 1 DP 651248
Item 3 – Lot 198 DP 18348
Item 4 – Part of Lots 41 DP 557183, Lot 1 DP 511858, Lot 2 DP 525567 and Lot 2 DP 519114
Item 5 – Lot 30 DP 245090
Item 6 – Part of Lot 101 DP 1228040
Item 7 – Lot 138 DP 252655
Item 8 – Lot 9 DP 25866, Lot 5 DP 209770 and part road reserve
Item 9 – Lot 1 DP 652310, Lot 2 DP 652311, Lot 3 DP 652312 and Lot 153 DP 246099
Item 10 – Lot 32 DP 716248

	RECEIVED
	21 January 2019. Further information was provided by Council on 6 May. 

	FILE NO.
	IRF19/3767

	POLITICAL DONATIONS
	There are no donations or gifts to disclose and a political donation disclosure is not required.

	LOBBYIST CODE OF CONDUCT
	There have been no meetings or communications with registered lobbyists with respect to this proposal.




1. INTRODUCTION
1.1 Description of planning proposal
The proposal seeks to amend the Lake Macquarie Local Environmental Plan (LEP) 2014 by:
· reclassifying eight Council-owned sites (Items 1, 2, 3, 4, 5, 7, 9 and 10) from community land to operational land; 
· extinguishing interests on six Council-owned sites (Items 4, 5, 7, 8, 9 and 10);
· rezoning the following Council-owned sites:
· Items 3, 7 and 10 from RE1 Public Recreation to R2 Low Density Residential;
· Item 6 from IN2 Light Industrial to RE1 Public Recreation;
· Item 8 from RE1 Public Recreation to R2 Low Density Residential; 
· Item 9 from RE1 Public Recreation and E2 Environmental Conservation to R2 Low Density Residential; and
· amending planning controls on six Council-owned sites to reflect the proposed rezoning (Items 3, 6, 7, 8, 9 and 10).
Table 1 summarises the proposed changes to each of the items subject to this proposal. 
Table 1: Summary of proposal
	Item
	Existing classification
	Reclass. required
	Existing zoning 
	Proposed zoning
	Other LEP amendments
	Interests

	1
	Community land
	Yes
	R2 Low Density Residential
	n/a
	No
	Retain

	2
	Community land
	Yes
	R2 Low Density Residential
	n/a
	No
	Retain

	3
	Community land
	Yes
	RE1 Public Recreation 
R2 Low Density Residential
	R2 Low Density Residential 
	Yes
	Retain

	4 
	Community land 
	Yes
	RE1 Public Recreation
	n/a
	No
	Extinguish

	5
	Community land
	Yes
	RE1 Public Recreation
	n/a
	No
	Extinguish 

	6
	Community land
	No 
	IN2 Light Industrial
	RE1 Public Recreation
	Yes
	Retain 

	7

	Community land
	Yes
	RE1 Public Recreation
	R2 Low Density Residential
	Yes
	Extinguish 

	8
	Operational land 
	No
	R2 Low Density Residential 
	RE1 Public Recreation
	Yes
	Extinguish 


	9
	Community land
	Yes
	RE1 Public Recreation
E2 Environmental Conservation
	R2 Low Density Residential 
	Yes 
	Extinguish 

	10
	Community land
	Yes
	RE1 Public Recreation
	R2 Low Density Residential
	Yes
	Extinguish 


1.2 Site description and existing planning controls 
The planning proposal comprises 10 sites (referred to as items in this report). A description of each item is provided below:
Item 1
Item 1 is located at 9C Albert Street, Edgeworth near the intersection with Lloyd Street and is classified as community land. The site forms part of an old infrastructure corridor that is no longer required for its intended purpose (Figure 1, below). 
Item 1, outlined in yellow, is used as a local road (Lloyd Street) and includes underground utility services. It is zoned R2 Low Density Residential (Figure 2, below). 
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Figure 1: Site location and context. 			Figure 2: Existing planning controls.
Item 2
Item 2 is located at 38C Bayview Street, Warners Bay and is a small triangular piece of land (Figure 3, next page). This small site forms part of the road verge and is zoned R2 Low Density Residential, consistent with the surrounding land and road reserve (Figure 4, next page). 
Item 2 is classified as community land and legally prevents vehicular access to the two adjoining properties to the south (36 and 38 Bayview Street), effectively making them landlocked. 
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Figure 3: Site location and context. 		                Figure 4: Existing planning controls.
Item 3
Item 3 is located between Highfields Parade and Kahibah Road, Highfields and is a public reserve used for drainage purposes. The site covers an area of 6900m² and is classified as community land. 
A 66m-long sealed access road (Cotterill Lane) is located in the middle of the reserve and on the southern perpendicular arm of the reserve (Figure 5, below). 
Approximately 50 properties that front Highfields Parade and Kahibah Roads adjoin the public reserve. Many of these properties have driveways and gain access via this public reserve. Access to private property over community land is not permitted. The reserve is predominantly zoned RE1 Public Recreation, with its northernmost point zoned R2 Low Density Residential (Figure 6, below). Council supports the ongoing use of the land as a public road with drainage infrastructure. 
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Figure 5: Site location and context. 			Figure 6: Existing planning controls.


Item 4 
Item 4 comprises Apex Street, an informal street in Belmont that is adjacent to a Council reserve including Molly Smith Netball Courts. It provides a connection between Livingstone Street and Merleview Street (Figure 7, below). Item 4 was intended to provide vehicular access and parking to the sporting facilities. However, over time it has also been used as a connecting link road. 
The site is classified as community land, and roads are not permissible if they are used for access to private facilities outside the reserve. The proposal seeks to formalise the current arrangement and dedicate Apex Street as a road. Item 4 is zoned RE1 Public Recreation (Figure 8, below). 
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Figure 7: Site location and context. 		    Figure 8: Existing planning controls.
Item 5
Item 5 comprises part of 8A Kawara Place, Kahibah and forms part of an irregular-shaped public reserve (Figure 9, next page). The item is bushland, contains a drainage reserve and is zoned RE1 Public Recreation (Figure 10, next page). The site also adjoins an area zoned E3 Environmental Management. 
However, the whole reserve, including Item 5, is classified as community land. The classification is an impediment to an adjoining development (Figure 9), which requires Item 5 to drain stormwater through to the drainage reserve. 
Reclassification of the land is required to enable drainage infrastructure, which can only be done on land classified as operational. 
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Figure 9: Site location and context. 			Figure 10: Existing planning controls.
Item 6 
Item 6 is located at 356 Awaba Road, Toronto and comprises a 40m-wide parcel of land at the end of a cul-de-sac in an industrial area (Figure 11, below). The site covers 1600m² and is adjacent to a Council-owned public reserve that is proposed to be used as a district netball facility. 
Council has undertaken a boundary adjustment and reclassification of the site. The site is classified as community land. Council requires this additional site to enable the development of the district netball facility. The proposal seeks to rezone Item 6 from IN2 Light Industrial to RE1 Public Recreation (Figure 12, below). 
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Figure 11: Site location and context.     			Figure 12: Existing planning controls.




Item 7
Item 7 is located at Elton Close and Princeton Avenue in Adamstown Heights. Part of the site is used as a road reserve (Elton Close) and the other part is vacant (Figure 13, below). The site is zoned RE1 Public Recreation (Figure 14, below) and is classified as community land. 
In 1981, when the Elton Close subdivision was created, access to Elton Close was granted over Council’s reserve near the intersection with Princeton Avenue. This part of Elton Close was never dedicated as a local road and provides access to approximately 50 dwellings. The proposal notes there are some encroachments of private property into Item 7 and these areas are proposed to be sold to the two adjoining owners once reclassified. 
The site is no longer usable as public open space as it is required to provide vehicular access to the properties along Elton Close. Reclassification and a proposed rezoning to R2 Low Density Residential are required to rectify this. 
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Figure 13: Site location and context  			Figure 14: Existing planning controls.
Item 8 
Item 8 comprises a site on the corner of Brougham Avenue and Macquarie Road, Fennel Bay (Figure 15, next page). The site contains remnant vegetation with endangered ecological communities (EEC).
As a result of the realignment of Macquarie Road and surrounding subdivisions, Council owns two residual blocks of land that are classified as operational land. The second block of land (not part of this proposal and shown in red in Figure 15) is subject to a road closure application and, if approved, is anticipated to be subdivided and sold by Council. 
Item 8 is zoned R2 Low Density Residential (Figure 16, next page). Council wishes to maintain the site, including the vegetation, and rezone it to RE1 Public Recreation. Council propose to reclassify the site to community land following the rezoning (this is not part of this proposal).  
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Figure 15: Site location and context. 			Figure 16: Existing planning controls.
Item 9
Item 9 comprises three lots fronting Wommara Avenue in Jewells. The site adjoins a road reserve. The three lots were the result of a former road reserve and Council acquired the site for open space in 1988. The site adjoins a Council-owned reserve to the east that is zoned RE1 Public Recreation and E2 Environmental Conservation. 
The site is used for public recreation purposes and includes remnant vegetation (Figure 17, below). The site is predominantly zoned RE1 Public Recreation, with a small portion in the south-east corner zoned E2 Environmental Conservation (Figure 18, below).
The Fernleigh Track is located to the south of the site and prevents vehicular access between Kalaroo Road and Ntaba Road. The site adjoins a 33m road reserve. While not part of this proposal, Council is in the process of applying to close the road. Council’s intent is to consolidate the road reserve with the site once it has been reclassified and rezoned for residential purposes.  
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Figure 17: Site location and context.			Figure 18: Existing planning controls.
Item 10 
Item 10 comprises a single lot at 6 Tristania Close, Teralba (Figure 19, below). This site is used as a public reserve, is classified as community land and is zoned RE1 Public Recreation (Figure 20, below). Council identified that the adjoining property at 
4 Tristania Close, Teralba (Lot 31 DP 716248) has encroachments into the adjoining public reserve. The encroachments include retaining walls, a pergola, possible pool decking and major landscaping works and have taken place without Council approval. 
Council has identified that as the works are substantial, it will not take legal action to have them removed as the encroachment does not impact on the function and activities of the reserve. Council seeks to reclassify part of the community land to operational and rezone it to R2 Low Density Residential to enable Council to sell the site to the adjoining landowners where the encroachments have taken place. 
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Figure 19: Site location and context. 		       Figure 20: Existing zoning.
1.3 Summary of recommendation
The proposal seeks to amend the Lake Macquarie LEP 2014 to better reflect existing uses and remove impediments to allow the development of land for most of the items. Items 8 and 9 are more strategic amendments as they seek to rezone land RE1 Public Recreation and R2 Low Density Residential respectively. 
The proposal broadly aligns with the Hunter Regional Plan 2036 and the Greater Newcastle Metropolitan Plan 2036. However, further justification is required to demonstrate consistency with several section 9.1 Directions. Further clarification is required as to why RE1 Public Recreation is the appropriate zone for Item 8 and why Item 9 is no longer required for public recreation purposes. For this reason, noting the need for public exhibition and further consultation, the proposal is justified and is recommended to proceed to Gateway. 
2. PROPOSAL 
2.1 Objectives or intended outcomes
The objective of the planning proposal is to amend the Lake Macquarie LEP 2014 to:
· reclassify eight sites from community land to operational land;
· rezone six sites and amend associated planning controls; and 
· discharge interests for six sites. 
The intended outcomes are summarised in Table 1 (pages 2-3). The objectives are clear, and no changes are required. 
2.2 Explanation of provisions
The explanation of the provisions for each site is summarised in Table 2 below: 
Table 2: Explanation of provisions
	Item
	Explanation of provisions

	1
	· Reclassify from community land to operational land 

	2
	· Reclassify from community land to operational land 

	3
	· Reclassify from community land to operational land
· Rezone from RE1 Public Recreation to R2 Low Density Residential
· Introduce a minimum lot size of 450m²

	4
	· Reclassify from community land to operational land 

	5
	· Reclassify from community land to operational land 

	6
	· Rezone from IN2 Light Industrial to RE1 Public Recreation
· Amend the height of buildings map from 15m to 8.5m
· Remove the minimum lot size control
(Note: this land has already been reclassified from operational land to community land)

	7

	· Reclassify from community land to operational land 
· Rezone from RE1 Public Recreation to R2 Low Density Residential
· Introduce a minimum lot size of 450m²

	8
	· Rezone part of the site from R2 Low Density Residential to RE1 Public Recreation
· Remove the minimum lot size control
(Note: part of the site will be reclassified from operational land to community land once rezoned)

	9
	· Reclassify from community land to operational land
· Rezone from RE1 Public Recreation and E2 Environmental Conservation to R2 Low Density Residential
· Amend the height of buildings map from 5.5m to 8.5m
· Introduce a minimum lot size of 450m²

	10
	· Reclassify from community land to operational land 
· Rezone from RE1 Public Recreation to R2 Low Density Residential
· Introduce a minimum lot size of 450m²


Reserves and interests
In addition to the proposed amendments listed above, the proposal also seeks to remove several interests, public reserve notations and restrictions under section 30 of the Local Government Act 1993. The proposal will also require the Governor’s approval to extinguish interests for six of the items.
Table 3 (next page) summarises the sites that will have interests and their reserve status extinguished and those that will retain interests. 
Item 8 is already operational land and Council should undertake the removal of interests for this site via NSW Land Registry Services.

Table 3: Extinguishment of interests
	Item
	Public reserve
	Trusts

	1
	No
	Retain

	2
	No
	Retain

	3
	No
	Retain

	4
	No
	Extinguish Right of Way, Easement for Access Construction requirements

	5
	Yes
	Extinguish Public Reserve

	6
	No
	Retain

	7
	Yes
	Extinguish Public Reserve

	8
	Yes
	Extinguish Public Reserve

	9
	Yes
	Extinguish Public Reserve

	10
	Yes
	Extinguish Public Reserve



2.3 Mapping 
The proposal outlines the need to amend the following LEP maps:
· land zoning map (for Items 3, 6, 7, 8, 9 and 10);
· height of building map (for Items 6 and 9); and
· minimum lot size map (for Items 3, 7 and 9). 
The maps in the planning proposal are adequate and show the proposed changes.
3. NEED FOR THE PLANNING PROPOSAL  

The proposal is not the result of a strategic planning study or report. Council advised that the planning proposal was prepared following the identification of errors, a routine administrative review and to better reflect existing uses (Attachment A). 
Administrative amendments
The proposal seeks to formalise and better reflect existing uses of the land for Items 1, 2, 3, 4 and 7. All these sites are being used as a road or for vehicular access. They are proposed to be reclassified, with some items also proposed to be rezoned to legally permit vehicular access. The amendments have site-specific merit. 
The proposal seeks to reclassify and rezone Item 10 due to encroachments from a private landowner onto a public reserve. The amendments will allow Council to sell the land to the adjoining landowner to rectify the encroachments. This amendment is considered to have site-specific merit. 
Drainage infrastructure
The proposal seeks to reclassify Item 5 to allow the construction of stormwater drainage infrastructure for an adjoining residential development. The current classification of land does not permit the construction of this drainage infrastructure. This amendment is considered to have site-specific merit. 
Rezoning to reflect current classification
The proposal seeks to rezone Item 6 to reflect the recent boundary adjustment and reclassification by Council. The site is zoned IN2 Light Industrial and is classified as community land. Council is seeking to rezone this site to RE1 Public Recreation to enable the development of the proposed netball facility in Toronto. This amendment is considered to have merit as it provides additional public open space within the local government area (LGA). 
Additional public open space
The proposal seeks to reclassify and rezone Item 8 to reflect environmental conditions as the site contains remanent vegetation. The proposed amendment will provide additional public open space in a low-density residential area and protect the environmental values of the land. It is considered to have site-specific and strategic merit. However, further detail is required to demonstrate why RE1 Public Recreation is the most appropriate zone for the site. 
Residential rezoning 
The proposal seeks to rezone Item 9 from RE1 Public Recreation and E2 Environmental Conservation to R2 Low Density Residential. Council is seeking to close a former road reserve that adjoins Item 9, consolidate the former road reserve with Item 9 and reclassify and rezone the site. The site contains remnant vegetation and the proposal does not sufficiently justify the proposed rezoning. 
4. STRATEGIC ASSESSMENT
4.1 Regional 
Hunter Regional Plan 2036
As most of the proposed amendments are minor and seek to reflect existing uses or remove impediments to enable the development of surrounding land, the proposal is considered consistent with the Hunter Regional Plan. 
However, the proposed reclassification and rezoning of Item 9 from RE1 and E2 to R2 is a more substantial proposal and requires further detail to justify consistency with the plan. Item 9’s consistency with the plan is assessed below: 
· Action 21.6 is applicable to the planning proposal as it seeks to provide greater housing choice by delivering diverse housing, lot types and sizes, including small-lot housing in infill and greenfield locations. Item 9 is consistent with this action as it seeks to provide for residential development in a residential area. 
· Direction 18 is applicable to Item 9 as it seeks to enhance access to recreational facilities and connect open space. Action 18.2 aims to deliver connected biodiversity-rich corridors and open space areas for community enjoyment. Item 9 is inconsistent with this Direction as it will result in the loss of public recreation land within the LGA. 
Greater Newcastle Metropolitan Plan 2036
As identified in section 1.3 of this report, most of the items in the proposal are consistent with the objectives of the Greater Newcastle Metropolitan Plan due to their minor nature. 
However, Item 9 requires further assessment. It is considered consistent with Strategy 16 of the plan as it prioritises the delivery of infill housing opportunities in urban areas. However, Strategy 11 seeks to create more great public spaces where people come together. Action 11.1 seeks to enhance community access to sporting, recreational, cultural, community services and facilities and create and activate public spaces in the strategic centres. Item 9 is considered inconsistent with this strategy and justification has not been provided in the proposal as to why the site is no longer required for open space for the community. 
4.2 Local
Council indicated that the proposal is consistent with the current local planning strategy, Lifestyle 2030 Strategy, and the draft Lake Mac 2050 Strategy, specifically in relation to providing housing diversity and strategic plan maps that provide the vision for different areas of the LGA. Lifestyle 2030 Strategy has not been endorsed by the Department.
However, Council has not referenced any local open space or recreation studies to evaluate and provide guidance as to why Item 9 is no longer required for open space purposes. The Department recommends a Gateway condition that requires Council to provide further justification against open space criteria as to why the site is no longer required. 
4.3 Section 9.1 Ministerial Directions
The summary below discusses the proposal’s potential inconsistencies with section 9.1 Directions. The planning proposal (Attachment A) provides a more detailed analysis.
1.1 Business and Industrial Zones
[bookmark: _Hlk5966440]Item 6 is inconsistent with 4(d) of this Direction, which states that the proposal must not reduce the total potential floor space for industrial uses in industrial zones. A recent boundary adjustment for an equivalent-sized piece of land was ‘swapped’ to enable the expansion of Council’s public recreation area, with minimal size differences.
The subject land swap results in a 0.4% (1600m²) loss of industrial land in Toronto and, given the small amount of land, is considered to be justified and of minor significance. 
2.1 Environment Protection Zones
Item 9 is inconsistent with this Direction as a small portion of E2 Environmental Conservation land is proposed to be rezoned for residential purposes, resulting in the loss of approximately 25m² of environmental conservation land and reducing the environmental protection standards that apply to the land. 
The proposed rezoning of Item 9 has not been sufficiently justified in the proposal or supported by any environmental studies. While the change may be considered minor due to the small size, further detail is required for the Department to evaluate the consistency of Item 9 against this Direction. 
2.2 Coastal Management
Item 8 is being rezoned from R2 Low Density Residential to RE1 Public Recreation and will not increase the development potential of the land. It is consistent with clause 5 of this Direction.
However, Item 9 will rezone land from RE1 Public Recreation and E2 Environmental Conservation to R2 Low Density Residential and is inconsistent with clause 5 of this Direction. Council is required to provide more details to justify this inconsistency.
3.1 Residential Zones
The proposal seeks to rezone Item 8 from R2 Low Density Residential to RE1 Public Recreation. This is considered to be inconsistent with this Direction as it will reduce the permissible density of residential land. However, due to environmental constraints on the site, including remnant vegetation and the benefits associated with providing additional open space for the surrounding community, the inconsistency is of minor significance and has been justified. 
4.1 Acid Sulfate Soils
Items 1, 4, 6, 8 and 9 are potentially inconsistent with this Direction as they are identified as being on Council’s acid sulfate soils planning maps. 
However, the inconsistency is justified as the LEP and development control plan contain provisions relating to acid sulfate soils and the matter can be addressed at the development application stage. The inconsistency is of minor significance and has been justified. 
4.2 Mine Subsidence and Unstable Land
Items 1, 3, 4, 5, 6, 7, 9 and 10 are identified as being mapped in a mine subsidence district and are potentially inconsistent with this Direction as no consultation with Subsidence Advisory NSW has occurred. 
Due to its minor nature and the scale of amendments (relating to road reserves or drainage infrastructure) proposed for items 1, 3, 4, 5, 7 and 10, the inconsistency with this Direction for these items is considered to be of minor significance and justified. 
However, for Items 6 and 9, further consultation with Subsidence Advisory NSW is required to enable the Department to evaluate consistency with the Direction. 
4.3 Flood Prone Land
Items 4 and 9 are identified as being partly flood prone. However, the area proposed to be classified is not flood prone. Therefore, the inconsistency with this Direction is considered to be of minor significance and justified. 
4.4 Planning for Bushfire Protection
Items 2, 3, 4 and 7 are identified as being either fully or partially bushfire prone. As the proposed amendments to these items are considered minor and predominantly relate to road reserves or drainage reserves, the inconsistency with this Direction is considered of minor significance and justified. 
However, Items 6, 9 and 10 involve more substantial amendments and some identified as vegetation category are inconsistent with this Direction. Therefore, consultation with the NSW Rural Fire Service will be required for these items to evaluate consistency with this Direction.
5.10 Implementation of Regional Plans
As discussed in section 4.1 of this report, the planning proposal is generally consistent with the Hunter Regional Plan and the Greater Newcastle Metropolitan Plan. However, Item 9 is inconsistent with both plans and is therefore considered inconsistent with this Direction. Council is required to provide further justification for rezoning the site from public recreation to residential. 
6.2 Reserving Land for Public Purposes
This Direction applies as it proposes to rezone land to and from RE1 Public Recreation. A summary is provided in Table 4 (below):
Table 4: Reserving land for public purposes
	Items
	Zone change
	Area

	3, 7, 9, 10
	Loss of RE1 land 
	10,553m²

	6, 8
	Additional RE1 land provided
	3814m²


Items 6 and 8 propose to add an additional 3814m² to the public open space network. Item 6 is consistent with this Direction. 
However, as discussed in section 5.2 of this report, the Department requires the proposal to be updated to justify the proposed RE1 Public Recreation zone for Item 8. For similar sites within the LGA that contained high-value environmental land, Council zoned these sites E2 Environmental Conservation. Clarification is required to demonstrate why RE1 is the most appropriate zone. 
The Department supports the retention of this land in public ownership and the protection of vegetation. However, Item 8 is inconsistent with this Direction until clarification is provided.   
Items 3, 7, 9 and 10 are inconsistent with clause 6.2(4) of this Direction as they propose to reduce the amount of land for public open space. 
The proposal results in a net loss of 6739m² to the public open space network in the LGA. Consistency with this Direction is assessed for Items 3, 7, 9 and 10 below: 
· Item 3 – This will result in the loss of public recreation land to enable continual vehicular access on the land to several properties. It will also retain its drainage function. While proposed to be zoned for residential, the current function of the site will not change, and informal passive recreation opportunities will be retained on the site. The Department considers that the loss of this public recreation land is justified as the rezoning will reflect the current use of the land. 
· Item 7 – This is used as a public road and provides access to approximately 50 houses. Due to the overriding need to provide access to these houses, and the fact the land is mostly unable to be used for public recreation purposes due to its current uses, the loss of public open space (266m²) is justified. 
· Item 9 – The proposal states that due to changes associated with road acquisitions and dedications, the site is no longer required for recreation purposes. However, the proposal does not provide an analysis of why Item 9 is no longer required for recreation purposes and if the existing provision and demand for active recreation land in the area is sufficient. For this reason, it is considered that the loss of recreation land for Item 9 is not justified and it is inconsistent with this Direction.  
· Item 10 – This is subject to encroachments by an adjoining private property and the proposal seeks to address this matter by amending the property boundary to the adjoining public reserve. Due to the small size of the site, and that Item 10 has been developed (without Council consent), it is no longer able to be used for public recreation purposes. The loss of recreation land is justified. 
4.4 State environmental planning policies (SEPPs)
SEPP No 19 – Bushland in Urban Areas
This SEPP outlines that Council shall have regard to the aims of the policy and give priority to retaining bushland unless it is satisfied that significant environmental, economic or social benefits will arise that outweigh the value of the bushland.
The proposal includes the potential development of urban bushland for Items 5 and 9, and both are considered to be consistent with the aims of the SEPP.
For Item 5, Council state that “the proposed reclassification is to allow drainage infrastructure and is in accordance with the SEPP as the amount of bushland proposed to be disturbed is to be minimised (approximately 150m²) and the bushland will be reinstated upon completion of that work where possible”. 
For Item 9, the site includes a small (25m²) corner of land zoned E2 Environmental Conservation and any clearing of this land will require consideration under the Biodiversity Conservation Act 2018. 
SEPP No 55 – Remediation of Land
One of the sites in Item 4 has been identified as Notation 1 – Contaminated or Potentially Contaminated under Council’s Managing Contaminated or Potentially Contaminated Land Policy. However, Council confirmed that the notation applies to another part of the public reserve near a grandstand that is not located on the area to be reclassified. 
The site is also listed as potentially containing other waste material due to the potential historic dumping of material, which is typical of most sporting grounds around the Lake Macquarie LGA. As the proposed reclassification is to dedicate the road that is already formed, it is expected that there is no additional exposure risk. Council considers that the proposal complies with Council’s Managing Contaminated or Potentially Contaminated Land Policy, and any future works (not part of this proposal) would need to comply with SEPP No 55. 
SEPP Coastal Management 2018
Items 1, 4, 8, 9 and 10 are identified as being within the coastal environment area. It is considered that the reclassifications of Items 1 and 4 (road dedications) and Item 10 (encroachment) will not have any detrimental effects on the coastal environment as this is formalising current land uses. Item 8 is reducing the amount of residential-zoned land and is considered to be consistent with the provisions of clause 13 of the SEPP. 
Item 9 is identified within the proximity area of an identified coastal wetland and the rezoning to residential land is considered to be consistent with clause 11 of the SEPP.  
The provisions of this SEPP will need to be reconsidered when any development application is assessed for land in Items 8 and 9.
5. SITE-SPECIFIC ASSESSMENT
5.1 Social
Except for Item 9, the proposal will result in little change to the way the land is used and will be used in the future. The social impacts are considered to be relatively minor. 
The most significant change is associated with rezoning Item 9 from RE1 Public Recreation to R2 Low Density Residential and will potentially result in the development of residential dwellings. Any social implications will be assessed under any future development application for this site. As previously identified, further details are required to assess why this item is no longer required for public open space, and if there is an adequate provision of open space in the surrounding area. 
5.2 Environmental
The environmental impacts associated with this proposal are generally considered to be minor and acceptable. Further discussion is provided on Items 5, 8 and 9 below: 
· Item 5 contains the greatest amount of vegetation cover and is identified within a native vegetation corridor. However, the reclassification is to facilitate a drainage structure and easement (with a proposed 6m-wide strip). Council advises that once the drainage work is constructed, the vegetation will be permitted to grow back and the vegetation corridor will be maintained.
· Item 8 is an isolated pocket of land that contains EECs and does not form part of a wildlife corridor or connect to other natural areas. The proposal does not provide any further details on the EECs; this has been included as a Gateway condition. However, Item 8 is proposed to be zoned RE1 and will seek to retain and protect the vegetation and communities. A condition of the Gateway determination requires further analysis to detail why RE1 is the appropriate zone and if other environmental zones were considered for the site. The approach in this proposal is inconsistent with Council’s approval for similar sites and justification has not been provided.  
· Item 9 is at the end of a large reserve (approximately 47ha) and abuts residential development. The proposal includes a 25m² section of E2 Environmental Conservation land proposed to be rezoned to R2 Low Density Residential. This proposed rezoning has not been accompanied by any environmental studies. Without any further studies, it is difficult to determine the potential environmental impacts of this site. However, any development or clearing of the site will be considered under the Biodiversity Conservation Act 2018 as part of any future development application. 
5.3 Economic
The reclassification of several items will facilitate the future sale of sites (Items 7 and 10) to rectify encroachments onto Council land. Item 6 will enable a new Council sports facility to be constructed, servicing the Toronto area.  
However, Item 9 will provide for residential development, which will have more substantial financial implications. Council has advised that the proceeds from the sale of these sites will go into Council’s Community Land Reserve Fund and/or its Roads and Drainage Reserve Fund.
5.4 Infrastructure 
There are no state infrastructure requirements associated with this proposal. The proposal will resolve local infrastructure impediments to enable residential development.
To be consistent with the Department’s approach across the rest of the Lake Macquarie and Hunter, Item 9 would normally be mapped as an urban release area (URA) in the LEP. However, the site is not recommended to be mapped as a URA following consideration of: the irregular shape (1700m²); the smallest lots are undersized; Council’s proposal to consolidate the land with a closed road (that will not be mapped as an URA); and the administrative difficulty of applying and calculating contributions over part of lots following consolidation. The financial implication of not mapping the site as a URA is potentially $50,000 (2019).
6. CONSULTATION
6.1 Community
Council proposes a 28-day exhibition period and public hearing under the Local Government Act 1993, which are considered appropriate for this proposal. 


6.2 Agencies
Council has not identified any agencies for consultation, noting that it will consult with the NSW Rural Fire Service and Subsidence Advisory NSW as listed in the Gateway determination to address 9.1 Directions.
7. TIME FRAME 

Council has proposed a nine-month time frame. However, considering the number of items being reclassified, the requirement for a public hearing and the Governor’s execution of interests, a 12-month time frame is considered more appropriate. 
[bookmark: _Hlk524428927]8. LOCAL PLAN-MAKING AUTHORITY
[bookmark: _Hlk11329371]Council has not requested to be the local plan-making authority. Given the nature of the proposal, that all the items are Council owned and the proposal involves the extinguishment of interests and the Governor’s approval, it is recommended that authorisation not be issued to Council. 
9. CONCLUSION
The planning proposal is supported to proceed subject to conditions as it corrects obvious errors, reflects existing land uses and enables existing land uses to continue. It also removes impediments to future development such as legal road and drainage access. The proposal is the best means for achieving the intended outcomes.
10. RECOMMENDATION 
It is recommended that the delegate of the Secretary: 
1. agree that any inconsistencies with section 9.1 Directions as outlined below are minor and/or justified:
· [bookmark: _Hlk11337868]1.1 Business and Industrial Zones (Item 6);
· 2.2 Coastal Management (Item 8);
· 3.1 Residential Zones (Item 8);
· 4.1 Acid Sulfate Soils (Items 1, 4, 6, 8 and 9);
· 4.2 Mine Subsidence and Unstable Land (Items 1, 3, 4, 5, 7 and 10);
· 4.3 Flood Prone Land (Items 4 and 9);
· 4.4 Planning for Bushfire Protection (Items 2, 3, 4 and 7); 
· 6.2 Reserving Land for Public Purposes (Items 3, 6, 7 and 10);
2. note that the consistency with section 9.1 Directions for the following items is unresolved and will require justification:
· [bookmark: _Hlk11338180]2.1 Environment Protection Zones (Item 9);
· 2.2 Coastal Management (Item 9);
· 4.2 Mine Subsidence and Unstable Land (Items 6 and 9);
· 4.4 Planning for Bushire Protection (Items 6, 9 and 10); 
· 5.10 Implementation of Regional Plans (Item 9); and 
· 6.2 Reserving Land for Public Purposes (Items 8 and 9). 
[bookmark: _Hlk10627654]It is recommended that the delegate of the Minister determine that the planning proposal should proceed subject to the following conditions:
1. [bookmark: _Hlk10628179]Prior to community consultation, the proposal is to be amended as follows:	
(a) further details are required for Item 8 including:
i) details of the endangered ecological community (EEC) present on the site and proposed mitigation measures; 
ii) [bookmark: _Hlk11337665]justification for the proposed RE1 Public Recreation zone rather than an environmental zone given the EECs present on-site;
(b) further details are required for Item 9 including:
i) [bookmark: _Hlk11337733]justification as to why the site is no longer required for public open space and an assessment against Council’s open space criteria; and
ii) details on the biodiversity values of the site, particularly for the E2 Environmental Conservation-zoned land.
2. The Secretary’s approval under section 9.1 Direction 6.2 Reserving Land for Public Purposes (for Items 8 and 9) is required prior to community consultation.
3. The planning proposal should be made available for community consultation for a minimum of 28 days. 
4. Consultation is required with the following public authorities:
· Subsidence Advisory NSW; and
· NSW Rural Fire Service.
5. The time frame for completing the LEP is to be 12 months from the date of the Gateway determination. 
6. Given the nature of the proposal, Council has not been authorised to be the plan-making authority to make this plan as the proposal involves the discharge of interests. 

[image: ]
[image: ]		


		     10/7/2019
Caitlin Elliott	Monica Gibson
Team Leader, Hunter	Director Regions, Hunter
	Planning Services

Assessment officer: James Shelton
Senior Planner, Hunter
Phone: 4904 2713
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